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Introduction

= Part I: Overview of the Exceptions
Legisiation

= Part Il Interpreting 200 AB
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s200AB

= Explanatory Memorandum:

“The intention IS that s 200 AB provide a
flexible exception to enable copyright
materialite be used for certain secially.
useiul purpeses while remaining consistent
Withr Australia’s ehligatiens; under
iInternational cepyright tieaties:.




S. 40(2) Flexibility
based on fairness

the purpose and character of the dealing;
the nature of the work or adaptation;

the possibility of ebtaining the work or
adaptation within a reasenable time at an

erdinary. commercial price;

the effect of the dealing upon the petential
market for, or value of;, the Work: ol adaptation;
and

I a case Where part enly of the Work: or
adaptation Is repreduced--the ameunt anad
sustantiality efi the: part copied taken in
[elation e the Whole work of adaptation.




S. 200AB: Flexible Dealing

Subsection 1:

Use of works and other subject-matter for certain
purpoeses

(1) The copyright in awork or other subject-matter Is not infringed by
ofi the work or other subject-matter iff -\ the following
conditions exist:

the circumstances of the use (Including these described! in
paragraphs (19), (c) and (d)) amount to a special case;

the use Is covered by sulhsection (2), (3) or (4);

the use does not conflict withia nermal exploitation; of the
Werk other subject-matier; OR

the use does noet unreasenably prejudice the legitimate
Interests ofi the owner ofi the: copyignt.




s. 200AB = 3 Steps +
Additional Modifications &
Restrictions

TThe 3 steps are limited by: Library or Archive
who can use the provision = Educational Institution

Disabled / those assisting

/v Maintenance
for what purposes & ——» educational Instruction

N

Reduce difficulty in reading / viewing /
hearing

the kinds of uses —— Not ‘For Profit’

Not ‘Commercial Advantage’'?




S. 200AB: Flexible Dealing

Subsection 1:

Use of works and other subject-matter for certain
purposes

(1) The copyright in' a werk or ether subject-matter is not infringed by a
Use of the work or other subject-matter i all the follewing| conditions
exist:

) the circumstances, of the use (including these descrlbed In
paragraphs (19), (c) and (d)) ameunt te a ;

the use Is covered by sulbsection (2), (3) or (4);

the use does not
werk other subject-matter; OR

the use does not
off the ewner of the: copyright.




Step 1: ‘Certain Special
Cases’

Explanatory memorandum to Copyright
Amendment Billl 2006:

“This condition IS Intended to ensure that the use Is
naimew: In a quantitative as well as gualitative sense”

WO Panel:
“Cleanly defined and narrew: in; Its scepe andi reach*




Step 2: ‘the use does not
conflict with a nhormal
exploitation of the work or
other subject-matter’

Explanatory memorandum to Copyright Amendment Bill 2006:

“‘Whether the use cleses ofifi ways that copyright helders nornmally
extract economic value fromicopyright In the Australian market or
Eenters Inte econemic competition with; these ways, thereby ‘depriving
copynight helders of significant or tangible commercial gains. Eorms
off exploltatien Which, with' a certain degree of likeliheod, could
acguire Censiderable economic or practical Importance may: alse
e consideredr.




What is “Normal” Exploitation:

1. Empirical definition: Does the exception displace
a current market?

2. Normative definition: ‘conforming to a type of
standard’ — Censiderations ofi the ehbjectives of
copyright and the protection of exclusive rights

IS the particular use ene: that the: copyrght ewner
should contrel, or s there some conflicting Interest
Justiying| this not eing so?




Step 3: ‘the use does not
unreasonably prejudice
the legitimate interests of
the copyright holder’

Explanatory memorandum to Copyright Amendment Bill
2006:

“this conditien requires; an assessment of the legitimate economic
and non economic interests of the copyright eowner”.

WO Panel, Homestyle case:

“Elrst, one has e define what are the ‘interests’ ef nght helders at
stake and which attibutes make them legitimate”., Then,, It 1S
necessary to develop an Interpretation of the term| prejudice” and
What ameunt of it reaches a levelithat sheuld e considered
‘Unreasonanle™.”




= Does the exception or limitation cause or
have the potential to cause an

unreasonable loss of Income to the
copyright holder? Para 6.229

" ‘reasonableness’ reqguires weighing of
conflicting| USer & eWner Interests




Conclusion

Sarah Waladan
|_egall Officer, Australian Eilm Commission
Ph: 02 6248, 2107
Fax: 02 6230 0700




