Disparity Between Science and Law?

Distinctiveness and Essential Derivation as (possible)
Examples
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Overview

Possible disparity

Distinctiveness

= clearly distinguishable....expression of
characteristics (s 43(2); s 3)

= molecular technigues

Essential Derivation
= quantitative (scientific) representations




Possible Disparity

Distinctiveness

= phenotype/genotype

= morphology/molecular markers

= plant variety/genetic code

Essential derivation

= co-efficients, thresholds (quantitative)

= Important, significant, cosmetic (qualitative)
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Distinctiveness

Methodological framework
= physically observable characteristics
Assessment

= e.g. length (very short; short; medium; long)

Drohlame
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= validity
Question
= can molecular techniques be used?




|ssues

Relationship between phenotype and
genotype

Scope of plant breeder’s right

= definition of variety
Technical (standardisation,
thresholds)
Supplementary to observations

Removal of distinctiveness requirement

methods
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Essential Derivation

Assessment

= genetic thresholds, distances, co-efficients
(quantitative)

Issues

= not suitable for all varieties

= absolute measures not feasible
= legal interpretation (qualitative)




Conclusion

There iIs a ‘need to learn the language of
the breeders of new varieties’

Freda Wuesthoff (First session of the Paris Conference for the Protection of
New Varieties of Plants, 1956)

...sclentists and lawyers must come to
understand each others’ language...




